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VI. 


a * 


Charles Auſtin Surviving Executor of William | 


| Cherry, Eſq; deceasd, And 
© Appellants. : Robert Browne Executor of Elizabeth Browne, >Reſpondents. 
_ deceas'd, and Adminiſtrata de bonis non of 
Thomas Browne deceas'd, \ 


The Reſpondent's C A S E. 


IS Grace George late Duke of Buckingham, did by Indenture dated 21ſt of December 1680, Mortgage his whole Eſtate then in the Hands 
of his Truſtees, as well to ſecure the Sum of 500017. by him borrow'd of Mr. Cherry and Browne, and Intereſt, as ſuch further Sums 
which N ſhould advance. | 


The faid Duke by another Indenture dated the 16th of May 1681, did charge his whole Eſtate with the ſaid 5ooo l. as alſo the fur- 


ther Sum of 25000 J. lent to him by Mr. Cherry and Mr. Browne and Intereſt, and directed his Truſtees by Sale or otherwiſe to raiſe and 
pay the ſame, and ſuch further Sums as they ſhould advance and pay to or for the ſaid Duke. „ : | 

In June 1682 Mr. Cherry and Browne exhibited their Bill in Chancery againſt the Duke and his Truſtees to have their Debts rais'd and paid out of 
the Duke's Eſtate, and upon the 6th of March next following obtain'd a Decree for that Purpoſe. 3 | 

Upon the Re-hearing of the Cauſe the 23d of May 1683, it was decreed that —_— Hoskyns ſhould compute the Plantiff*s Debt and Coſts, and 
the Truſtees were thereby directed to make Sale of ſuch Part of the Truſt Eſtate ſufficient to ſatisfy the Plantiffs as the Court ſhould direct. 

In purſuance of which laſt Decreetal Order, Sir John Hoskiz.s upon the 13th of July 1683, made two ſeveral Reports, and thereby certified to be 
due to Mr. Cherry 10272 l. 3 s. 3 d. and to Mr. Browne 43433 J. 13 5.7 d. for Principal and Intereſt to the 16th of July then next following. 

Mr. Bromne being a Scrivener, a great part of the Money reported due to him, was the Money of his Clients who entruſted him therewith to 
diſpoſe of upon good Securities. | 5 | 3 

Mr. Browne and Mr. Cherry not being able to receive the Money reported due to them upon Application made to the Court, did upon tlie 
13th of November 1684 obtain an Order that the Maſter ſhould compute Intereſt for the ſaid Sums from the time the ſame were reported 


due, for twelve Months, and ſuch Intereſt to be made a principal Sum and to carry Intereſt from that Time. . 

Upon the 5th of February 1684, upon hearing Councel on both Sides, the Court declar'd the Plantiffs ought to have Intereſt for their Intereſt 
when it was a ftated Sum. . | | | 5 

Mr. Bromne ſhortly after dying, Mrs. Bromne his Widow and Adminiſtratrix was not only forc'd to borrow Money at Intereſt to pay off 
the Intereſt due to ſeveral of her Husband's Creditors, but to pacify others of them was oblig'd to execute ſeveral Declarations of Truſt 
of ſeveral Sums, part of the Money reported due to her 1 for the Uſe and Benefit of ſuch Creditors, 5 one Declaration to Sir 
Robert Sawyer, Kt. deceas'd, for 60004/.\which Declaration is now veſted in the Right Honourable Thomas Earl of Pembrote and Montgomery (as Ex- 
ecutor of Dame Margaret Sawyer, who was Executrix of Sir Robert Sawyer) in truſt for Sir Conſtantine Phipps, now Lord Chancellor of Irelazd, to 
whom there is now due thereon above 2300 JI. | | 

Mr. Cherry and Mrs. Browne being able to obtain little Fruit of the Decree and other ſubſequent Orders and Proceedings during the Life 
of the Duke (who inſiſted upon his Priviledge) after his Death, which happened in April 1687, reviv'd Proceedings againſt the Earl of Buckinghan 
the Duke's Heir at Law, the Dutcheſs of Bauckizgbam his Widow, and the "Truſtees of the Duke. 5 | 

From the Time of the Order of the 5rh'of February 1684, by which Mr. Cherry and Mr. Browne were to have Intereſt for their Intereit when 
it was a ſtated Sum to the 3d of Auguſt 1693, no Sum was ever ſtated by the ſaid Maſter upon Mrs. Bromne's Account, nor until the 4th of Auzuft 
1696 upon the, Account of Mr. Cherry; but upon the 3d of Auguſt 1693 Sir John Hoskins certify'd then to be due to Mrs. Browne 69493 J. 7 5. 3 4. 


and upon the 4th of Auguſt 1696 to Mr. Cherr; (all Allowances being made for Money by him receiv'd) 9766/.8 s. 8 d. 3. And upon the fame 4th 


of Auguſt 1696 to Mrs. Browze (all Allowances being made for Money by her receiv'd) the Sum of 36736 J. oos. 11 d. 

The Decree, Reports and Orders for confirming them were duly ſign'd and inroll'd, and ſeveral Mannors and Eſtates of the Duke at the Pro- 
ſecution and ſole. Charges of Mr. Cherry and Mrs. Browne ſold, and the Purchaſe Money in part apply'd to diſcharge prior Inc umbrances upon his real 
Eſtate, and in part towards ſinking and ſatisfying part of the Debts due to Mr. Cherry and Mrs. Browne, who by an Order of the 17th of July 1695, 
were to be paid before the Debts of the Appellants and other Creditors of the Duke's. e 

Upon Motion made to the late Lord Chancellor Comper the 14th of Vovember 1706 on the Behalf of ſeveral Creditors of the late Duke, 


it was order'd that Mr. Hiccocks ſhould ſtate the ſeveral Claims of ſuch of the Duke's Creditors as remain'd unpaid, and their Priority, 


and how much of each Debt had been made up by Intereſt and Intereſt upon Intereſt and Coſts, and the ſeveral Proceedings had by the 


Creditors. 


In purſuance of which Order Mr. Hiccocks made his Report the 3d of Jah) 1708, and thereby amongſt other things did ſtate the Debt 


remaining due to Mrs. Browne with Intereſt upon Intereſt to be 15861/. 11 5. 7 4.5. And the Debt due to Mr. Cherry with Intereſt upon Intereſt 


to be 1650 J. 145, 5 d. | 

The Matter of which Report coming to be heard before the ſaid Lord Chancellor upon the 16th of October then next following, his Lordſhip 
was pleas'd to order that it ſhou'd be refer'd back to the ſame Maſter, to ſtate the Nature of the Conveyances from the late Duke, relating to 
the Truſt for Payment of his Debts and the Nature of the Securities and Appointments made by the Duke to or for his Creditors upon any 


Fart of his Eſtate, and the Proceedings had thereon and how the Creditors Intereſt ſtood at the time of the ſeveral Decrees. 


Mr. Hiccochs made his Report upon the 1oth of Jane 1709 purſuant to the laſt Order and the Matter of both Reports came to be heard 
before the ſaid late Lord Chancellor, upon the 28th of October 1709 at which time his Lordſhip upon hearing of Council on all Sides, and 
full Conſideration had thereon was pleas'd to declare, that the Intereſt upon Intereſt computed by the Maſter for the ſeveral Debts in his 
e 1 of the 3d of July 1708 mention'd, ought to ſtand and be allow'd, and did therefore order the fame ſhou'd be abſolutely con- 

. | 5 | 


T hat the ſaid Orders made for.the Allowance of Intereſt upon Intereſt are humbly apprehended to be juſt and reaſonable. 


| Becauſe by the conſtant Rule and Practice of Courts of Equity all ſtated Sums do carry Intereſt, eſpecially when done by Maſters of 
the Court purſuant to Orders obtain'd for that Purpoſe. 3 

That Sir Robert Gayer a Creditor of the ſaid late Duke obtain'd the like Order for Allowance of Intereſt upon Intereſt which was confirm'd 
after great Conteſt by the Appellants Baker and Phillips upon arguing Exceptions before the late Lord Chancellor Sommers, and which has 
been ever ſince acquieſced in. ; + | 

That the Claims of all or moſt of the Appellants are for Wages due or Work done by them or thoſe they repreſent for the faid late 
Duke, and founded upon Letters or Orders to his 'Truftees to pay their Debts. But the Reſpondents Claims are for Money lent and Mort- 
gages to Mr. Cherry and Mr. Browz made to ſecure the ſame. | 

That the Appellants Baker and Phillips's Debts were not liquidated or adjuſted by the Maſter, before October 1693, nor the reſt till a con- 
_— time . 5 1 
| at other of the late Duke's Creditors that have a Priority of Claim to the Appellants have ever ſince the laſt Order of the 28th 
October 1709 (tho? they before conteſted the ſame) acquieſced . — ans 1 5 2 

That in Caſe the Appellants ſhou'd obtain ſuch Relief as is ſought by their Petition and Appeal, ſeveral of the Declaration Creditors of 
Mrs. Browne will be ſtript of their juſt Debts, Mrs. Bromne dying in an inſolvent Condition. - 


Wherefore the Reſpondents bumbly pray that the ſaid | 
Petition and Appeal may . Amed 3 j 


George Clive. 


